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INTRODUCTION

This document was prepared by the IECEx Secretariat in consultation with Mr Paul Kelly (UL LLC) for discussion during the ExTAG 2014 The Hague Meeting.
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It has been proposed by Mr Paul Kelly that members consider the inclusion of Indemnification text from, or similar to that in, IECEE OD-3000 into IECEx 02 under a heading that reads “Indemnification” (this heading could be a new Sub-clause 5.9, a new main Clause inserted after the Confidentiality main Clause or elsewhere as appropriate).

This proposed new IECEx 02 text would represent a multilateral agreement between IECEx ExCBs to indemnify each other in the event of negligent acts, errors or omissions during scenarios such as the following:

1. Issuing ExCB ‘A’ reviews and endorses an ExTR from an associated ExTL

2. Issuing ExCB ‘A’ issues an IECEx Equipment CoC based on the endorsed ExTR and an endorsed QAR.

3. Receiving ExCB ‘B’ conducts an audit review of the Issuing ExCB ‘A’ ExTR and then issues a national or regional certification on the basis of the Issuing ExCB ‘A’ ExTR.

4. It is subsequently found by a third party that there is an error in the Issuing ExCB ‘A’ ExTR (or the supporting test reports, etc.) which was also reflected in the Receiving ExCB ‘B’ national or regional certification based on the Issuing ExCB ‘A’ ExTR. 

5. Both the Issuing ExCB ‘A’  IECEx CoC and the Receiving ExCB ‘B’ national or regional certification could be seen as having been  ‘issued in error’. 
(Note the provisions and requirement of IECEx 02, Clauses 5.5, 9.11 and 10.4 regarding this situation)

The pertinent Indemnification text from IECEE OD-3000 (Clause 6) follows:

“Each of the signatories to this Agreement shall indemnify the other Signatories for its negligent acts, errors or omissions during its performance under this Agreement (i.e. testing, factory inspections, and certification)

All Bodies operating under this Agreement shall have in effect professional liability errors and omissions insurance coverage provided by an insurance company of good repute and adequate financial standing which provides an indemnity to them in respect of claims made against them arising out of or, in any way, related to their negligent acts, errors or omissions occurring whilst operating under this Agreement. In particular, the following points should be covered. For signatories being governmental organizations, equivalent indemnification may be provided by state guarantees.

· Mistakes committed in evaluating a Conformity Assessment Report, which is in itself correct.

· Mistakes that could be involved in a Conformity Assessment Report involving the following kinds of errors:

· Mistakes made by employees in their own organization.

· Mistakes made in another laboratory employed by the policyholder.”

See http://www.iecee.org/Operational_documents/iecee_documents/od-3000.pdf.
In the consideration of the above, members are reminded of the following facts and observations:

1. The IECEx System is based on the principle of mutual recognition / acceptance.

2. This principle engenders some risk that can be reduced by the level of review. HOWEVER, there is a point that the scrutiny of a ‘review’ approaches ‘retesting’

3. The IECEx System and IECEE System have fundamental similarities based on both involving an Issuing Body issuing a CB endorsed test report, and a Receiving Body receiving the CB endorsed test report and issuing their own national or regional certification based on an audit review of the Issuing Body endorsed test report

4. IECEx 02 (Ed. 5.1) currently requires the following:

10.1 General

Where separate local and/or national certification is required, the IECEx Certified Equipment Scheme provides a fast track process through the acceptance of ExTRs and QARs. ExCBs shall accept ExTRs and QARs issued by other ExCBs according to these rules when issuing their own local and/or national certificates. This does not preclude a technical review by the receiving ExCB in accordance with ISO/IEC Guide 65. Any additional work carried out by the ExCB receiving an ExTR and QAR shall not go beyond the following, without first contacting the issuing ExCB:

• verify compliance with local and/or national differences from the IEC Standards where those local and/or national differences have not been covered by the ExCB issuing the ExTR, and

• adequately identify that the Ex equipment submitted for certification is that which is the subject of the ExTR, and

• verify compliance with local and/or national differences from IECEx reference document used for assessment of the quality system of the manufacturer where those local and/or national differences have not been covered by the ExCB issuing the QAR.
5. and further to the above, IECEx 02, Clause 11.1.2 requires that

In submitting an application, the candidate certification body agrees to comply with the IECEx Scheme Rules, as amended along with an IECEx code of professional conduct which includes, at all times, to support the principles and aims of the IECEx System.
Members are advised that this matter was discussed by the IECEx Executive in Dubai on 21st May 2014 with the following Actions:

ACTION: IECEx Secretariat to advise Mr Kelly of the view of the Executive that we currently have sufficient controls in this area and therefore do not believe that there is value in establishing such agreements at this point in time.
 ACTION: IECEx Secretariat to request that all ExCBs reconfirm their agreement to comply with IECEX Rules as these revised.  That is, a revision of IECEx Rules is trigger for the need to reconfirm.
that were developed out of discussions that included the following points:

1. a view that the existing IECEx Rules 01 and 02 are adequate to cover liabilities 

2. the conditions of acceptance of ExCBs, bind them to comply with the Rules. 

3. ExCBs, in complying with the Rules regarding ‘mutual acceptance’ still retain the right to conduct their own review of ExTRs and QARs before use in Certification.

4. this is a legal issue that, in the case of problems, will be sorted out by courts rather via rely on a ‘spider web’ of agreements 

5. this matter is one of a commercial nature related to insurance and that the IECEx Executive should not dictate to ExBC on how they should operate this side of their business

6. there have been previous discussions in ExMC and WG1 over what is an acceptable minimum level of insurance with the discussions noting that if something goes wrong in an Ex site then the suggested minimum level of say 4 or so Million $ would be insignificant, so we rather look to see that the requirement of Guide 65 for adequate arrangements to address insurance is reviewed during ExCB assessments.

However, based on subsequent discussions between Mr Kelly and the IECEx Secretariat, it is suggested that the IECEx ExTAG should be given the opportunity to discuss the proposal with the support of more detail to be provided by Mr Kelly.

The discussion between Mr Kelly and the Secretariat also raised the following items for ExTAG consideration:

1. whilst the consequences of errors in Certificates are potentially greater for IECEx than IECEE, the IECEE has seen the need for an ‘indemnification agreement’

2. at some point in time, we may be asked why IECEE considers it a concern for general purpose equipment, but IECEx does not for explosive atmospheres equipment, especially with the overall effort to have commonality as much as possible between Systems.

3. it appears that IECEE bodies to have no problem in having the bodies sign the agreement, 

4. such an agreement could be a simple addition to benefit the growth of the IECEx  System.

5. would IECEx Assessors determine if an ExCB’s agreement adequately indemnifies ‘signatories’  in a similar fashion as determined under “Administration (including Indemnity Insurance)” of the ExCB Assessment Report?

